Transhumanism and the Nonidentity problem 


The Transhumanism flag 


Over the past few years, a new paradigm for thinking about humankind’s future has begun to take shape among 
some leading computer scientists, neuroscientists, nanotechnologists and researchers at the forefront of 
technological development. The new paradigm rejects a crucial assumption that is implicit in both traditional 
futurology and practically all of today’s political thinking. This is the assumption that the “human condition” is at 
root a constant. Present-day processes can be fine-tuned; wealth can be increased and redistributed; tools can be 
developed and refined; culture can change, sometimes drastically; but human nature itself is not up for grabs. 


This assumption no longer holds true....' 


~ Nick Bostrum 


Whether or not utilitarianism is ultimately the correct or most fundamental moral theory (and 
many philosophers think it is both), most do agree that it is sometimes relevant, and even 
controlling, at least when it comes to making moral decisions at scale about sentient beings. 
When it comes to deciding what we, as a species, for example, should be aiming for, something 


1“What is Transhumanism?,” Nick Bostrom. 


like minimizing pain and suffering and/or maximizing the pleasure and happiness for the greatest 
number of beings capable of having such experiences seems like a plausible goal. One thing to 
notice from the start is that, for a utilitarian, no other aim but the banishment of suffering and the 
advent of total happiness can be the ultimate end. Nothing else matters, literally, when pitted 
against this end. If it is not conducive to this end, it cannot have value. It seems therefore, among 
other things, that there is nothing sacred about anything “natural.” If biology or evolution has 
something to do with why we experience pain, then we’ll have to do something about that. 
Philosophical Transhumanism, a form of utilitarianism on steroids, is the idea that we are 
morally required to do whatever is necessary to abolish pain and suffering wherever it exists in 
the universe. Nothing less. If biology, as it presents in nature, gets in the way, then biology has to 
shape up or ship out. 


Though its roots go back much further,’ the contemporary transhumanist movement is largely 
founded on the writings in the mid 1990s of David Pearce. More recently, Pearce together with 
Nick Bostrom have revised the idea by rebranding it “Humanity+.” Pearce’s early version 
focused on gene editing or biological reconstruction as means, while the second generation 
version of the idea expands the “by whatever means necessary” premise to include other 
technologies that can be used to produce mechanical, digital, and AI enhancements—or 
replacements—of whatever it is about our natural envelope that holds us back from a perennial 
pain-free state. “Us” means all of sentient creation. Thus animals, too.’ There ought to be no 
place in the universe for pain to hideout. 


(Who would have thought that aspirin would lead to this?) 


A hyperbolic moral theory is one that is not content to leave people and their practices the way 
they are. They must conform to a vision of what the theory deems the endpoint of 
historical/evolutionary development. Both Kantianism and Utilitarianism are hyperbolic theories. 
Nature, left to its own devices, wouldn’t know ethics from a hole in the ground. Nature will dish 
out suffering and pain as nonchalantly as it will pleasure and happiness. Ethics is the conscious 
product of sentient beings wishing to justify their existence in the face of this indifference. If 


2 Some trace the notion of transcending the “human” biologically—and otherwise—to such 19th Century figures as 
Thomas Huxley and Friedrich Nietzsche. See John Danaher’s interview with Stefan Lorenz Sorgner. David Pearce 
would disagree, at least in the case of Nietzsche. 

3 Thus Pearce writes, “Yet what about the carnivorous species? It is easy to romanticise, say, tigers or lions and cats. 
We admire their magnificent beauty, strength and agility. But we would regard their notional human counterparts as 
wanton psychopaths of the worst kind. So just as there is no need to recreate the natural habitat of smart, blond, 
handsome Nazi storm-troopers who can then prey on their natural victims (and Nazis are a no less natural and 
noteworthy pattern of matter and energy thrown up in the course of evolution, albeit of a type now fortunately 
extinct), likewise the practice of continuing to breed pre-programmed feline killing machines in homage to Nature is 
ethically untenable too. It is not, needless to say, the fault of cats that they are prone to torturing mice; but then, 
given the equations of physics, it isn’t the fault of Nazis they try to persecute Jews. This is no reason to let them 
continue to do so.” From The Hedonistic Imperative. (I confess this comparison of cats to Nazis I find disturbing.) 


what we currently call “human” entails pain, the Transhumanists think we should abolish it—the 
plain old “human” along with the pain it entails. Or, perhaps, redescribe it. That’s what the 


“trans” (or “+”) is all about. 


The three “supers” 
Pearce sometimes explains the transhumanist mission statement by insisting morality requires 
that we strive to attain these goals: 


1. Super longevity 
2. Super intelligence 
3. Super happiness 


The three goals are individually valuable but also interdependent. Death is a great source of 
unhappiness and a limit on educational and developmental experience. It should be defeated as a 
characteristic of our kind. Limitless intelligence is not only necessary to attain, through 
technological means, the goal of optional death, but is also intimately tied to the ever-refined and 
expanding concept of happiness alluded to in the third super. (For example, Pearce suggests that 
compassion or optimized empathy is not a separate goal from happiness because the happiness 
he has in mind entails those feelings in virtue of its intelligence. As he sees it, intelligence is not 
separable from compassion.) 


Thus, longevity is the necessary canvas upon which our intelligence paints its well-being. 


Being utilitarian-minded, transhumanists see these goals as not just nice to speculate about, but 
as mandatory. Any distraction from them is blameworthy. Philosophical Transhumanism is not 
being sold as a bit of sci-fi fun, but a marching order. Like all moral theories, it tells us what we 


ought to be doing. 


Exactly what gets transcended by what into what? 

But what does transhumanism have to do with us? What would be the point of becoming 
something we are not now if what we become loses a meaningful connection with what we were 
before we became it? Just dying does the transcending thing pretty well if that’s all we want. 


Dead people are transhumans. They have crossed over to something non-human. They feel no 
pain. 


“But they feel no pleasure either,” says the transhumanist. 


“Who is the ‘they’ that feels only pleasure?” we might ask. What is the relationship between the 
‘they’ who have gone beyond the human and the ‘they’ who have not? It seems we are up against 
something analytic philosophers call the ‘nonidentity problem’? 


If a person’s existence is unavoidably flawed, then the agent’s only alternatives to 
bringing that person into the flawed existence are to bring no one into existence at all or 
to bring a different person—a nonidentical but better off person—into existence in place 
of the one person. [The alternatives here are those of the person who is being judged for 
their decision to bring the flawed person into existence.] If the existence is worth having 
and no one else’s interests are at stake, it is unclear on what ground morality would insist 
that the choice to bring the one person into the flawed existence is morally wrong. And 
yet at the same time — as we shall see — it seems that in some cases such a choice clearly 
is morally wrong. The nonidentity problem is the problem of resolving this apparent 
paradox.‘ 


The nonidentity problem presents itself when we are trying to judge the morality of an act that 
will result in someone being worse—or better off—when the act in question is bringing them 
into existence. This is a problem because they don’t exist now in order to be made better or 
worse off. They are future people. This is not a problem for existing people. We have well- 
developed intuitions about when existing people are harmed or benefited. 


Prior to your conception, your parents may have had concerns about the well-being of their 
future child. But at the time of these concerns they could not have been concerned about you, in 
particular, because you, in particular, did not exist. They could not possibly have harmed or 
benefited you, in particular. Rather, the most that could be said about their concern was that it 
was about whatever person would be their future child. As it turned out, that was you. But the 
slightest change in the circumstances of your conception, and it would have been a very different 


4 From SEP entry on “The Nonidentity Problem.” 


you. The slightest alteration of the state of the universe and you would not have existed. Instead, 
someone else, and different from you, would have occupied your space in the world. 


So, might your parents have been concerned for you? Impossible! You did not exist. 


But they were concerned about their future child. Why? Presumably, because they in some sense 
identified with that future object of concern. They saw themselves as in it, or implicated in it, 
either literally, as in genetically, or psychologically, as an object of commitment as in the case of 
adoption. Their doing this was enabled by seeing themselves as either proximate causes of your 
existence (biologically) or of your relation to them (surrogately). They saw themselves as 
essentially and proximately involved in the causal chain that resulted in what you are or became. 


What is the basis of the identification? It seems to be some intimacy or sharing of properties. 
You are the product of the shared intimacy of your parents or, at least, of their considered shared 
will in making you their responsibility. Thus you understandably become an object of concern 
for them. Your well-being makes a moral claim on them. 


But what happens when there is neither physical nor psychological intimacy between those 
implicated in the causal chain leading up to you and you? To the extent any basis for shared 
identity is not present or is severely diminished, the moral claim is weakened. Or even non- 
existent. 


Why should we care one way or another about future entities whose only relation to us is that we 
distantly, even only incidentally, have a passive presence in the causal chain leading to their 
existence? Perhaps, we still do, but progressively less so, the more remote the connection. Will a 
mere conceptual connection suffice? 


Do you think your great, great grandparents spent even five minutes of their lives worrying about 
anyone in your generation, let alone you? Do you for your great, great grandchildren or those of 
your siblings or cousins? Still, to the extent you and they share a genetic connection, and you 
bother to contemplate it, it is not implausible. We are fully capable of identifying with complete 
strangers, even with animals, and more distant living things, even with long extinct ones. 
Dinosaurs have a fan club. 


Genes alone are not a surefire excuse for identification, nor are they exclusive. Do the entities— 
let’s call them that now—that we are supposed to show moral regard for when we talk about 
transhumans, do they share anything as basic as an experience or understanding of pain or 
pleasure, suffering or happiness, or any of the values and disvalues that you possess as a entity 
with some notion of these and many other things that derive from the fact that you came into 


being once and one day will die? Do these things—these trans-entities—that have crossed over 
to a place beyond the human have a clue about how finitude can shape a way of being in the 
world? 


Will transhumans even be humans? 

The nonidentity problem poses a challenge to the Transhumanist mission. The problem first 
garnered attention in the book Reasons and Persons (1984) by the late British philosopher Derek 
Parfit. He applied it to population ethics when he pondered just how do we justify concern for the 
well-being of as yet non-existent people. But the worry has also taken root in discussions about 
the ethics of genetic modification and environmental ethics since talk of nonexistent or future 
persons in those contexts is unavoidable. It has commonly been discussed in relation to future 
harms, but it is not obvious why it would not apply equally to future benefits, and that’s how it 
impacts the Transhumanist project. 


Under our ordinary concept of harm, to be harmed you have to exist beforehand. You have to 
exist prior to being harmed. Non-existing sentient beings cannot be harmed. You cannot harm 
ghosts or the dead. If the act that is being judged harmful is also the act that brings the target of 
harm into existence, then we have a problem. Because, then, the alternative to not being harmed 
is, for the target of the harm, not to exist at all. Assuming an existence is worth having, how can 
it be harmful—or beneficial—to bring it into existence? 


Suppose a young woman does not want to have a child. She does not want to have the child 
because at this point of her life, she judges, it is not propitious to have a child. Does she harm the 
child she might have had had she chosen to have it then at this earlier point of her life? But that 
child does not exist. So under the logic that being the target of harm requires pre-existing the 
alleged harm, that might-have-been-child cannot have been harmed. If she instead plans to confer 
benefit on her child by having it at a later point in her life when she deems circumstances better 
for the future well-being of that child, how does this make sense? It makes sense only if by “her 
child” she means a different child, the one she will have then—at that later point. It does not 
make sense that she confers benefit on the child she might have had but didn’t at the earlier 
point. This is because that child never existed—and never will exist—to experience any harm (or 
benefit). The earlier child is not identical with the one she plans to have later. 


Doesn’t bringing something into existence imply that it didn’t exist before? Or not? 
Applying this reasoning to the transhumanist project, if we are to bring about humans that are so 


constitutionally different from us as to be not similar, let alone identical, in any significant way 
to us, how can we say that this is a benefit we are conferring on entities that are related to us? 


Why is the identity relationship important? Because, as we are currently constituted, it can be 
argued, finitude is an essential property of our kind and the removal of this property via realizing 
the three “supers,” as suggested by Daved Pearce,’ which aim unambiguously to do just that, is to 
not modify but replace us. We cannot become transhuman without ceasing to be human 
altogether. 


Certainly, there is “thin” sense of connection between two stages of an entity: that of being 
located somewhere in the prior causal chain of events that led to some later development, but it is 
not obvious how identity is preserved across this chain of events if the modifications along the 
path to the later development monkeyed with something defining of the earlier stage. 


And if that is the case with the Transhumanist project, why should we be interested in the 
wellbeing of those who do not prexist any benefit or harm we may confer on them? 


Transhumans do not exist now in order to have any future interests—and if and 
when they do, they will, by definition, not be in any but a trivial way related to us. 


In order for the transhumanist project to be meaningful for us, there must be some identity 
between the transhuman and the human. If these are different entities altogether, how is the 
interest of one supposed to relate to the other? 


One obvious response is that it is just like the concern of parents for their offspring. Children 
(much less grandchildren, and even more so beyond that) are not identical to their parents but we 
understand the concern of the latter for the wellbeing of the former. Certainly, we can handle 
differences and diversity, it’s true. To a point, though. 


Can we conceive of children who are immortal, vastly more intelligent and 
incapable of experiencing the range of pleasures and pains we can, who have 
transcended our limitations and “primitive” experiences? 


Again, in some thin sense of connection, we (humans) occupy a place in their (transhumans’ ) 
causal history, but it is not clear why we should make great sacrifices for them. Did our 
biological ancestors owe us their evolution? Do we owe it to our as yet non-existence sequels? 
How far into the future does this debt extend? And across how much evolution or development? 


Perhaps, the answer is yes, we owe— and the life of the debt extends indefinitely. In which case, 


5 And even more so by other transhumanist theories. At least Pearce’s view is inclined to maintain some aspect of 
biology as the connecting link between human and transhuman. Not all transhumanists or post-humanists, do—for 
example, Ray Kurzweil. 


we need to do some heavy metaphysical lifting to make these answers cohere. We need to 
explain something about the metaphysical status of “harms” or “benefits.” Do they require 
embodiment or anchoring in some kind of containment or are they “free-floating”? 


A possible transhumanist response 

Suppose ethics is not about preserving anything such as your identity or anything related to you 
or it. Why should the species, as we know it, remain intact? It is about abolishing pain-states in 
the universe, and thus opening a path to only the existence of pleasure-states. The vessels that 
contain these states, as though these states were fluids, are not themselves objects of ethical 
concern, except functionally. The fluids contained, the non-pain states, are valuable. You, as a 
living biological being, may be valuable because, at this time, only beings like you are sentient. 
But if a biological vessel like yours can be dispensed with (because flawed) and replaced with 
another vessel‘ more durable and more immune to pain-states and more amenable to pleasure 
ones, so much the better. Neither you, nor what you think of as “your kind” matter. That’s just 
selfishness, or speciesism, or biocentricity. We are, as constituted, flawed and deserving of 
revision. Moreover, we should welcome this revision if we care, if we think ourselves ethical 
beings, says the Transhumanist. 


The following argument attempts to spell out some implications of the Transhumanist 


metaphysic: 
1. We ought to abolish pain’ and what makes it possible. 
2. Our biology, as it is currently configured, makes pain possible. 
3. Hence, we ought to reconfigure our biological envelope so it ceases to be possible. 
4. If our identity is, in any part, dependent on our biological envelope, it should not be if we 


can help it. 

5. It should not be because only the minification of pain- and the optimization of pleasure- 
states are proper objects of value. 

6. So, if, in the process of reconfiguring our biology, our identity is lost or transformed, this 
is of no moral consequence. 

7. Our identity, to the extent we have one or find one necessary, should only be tied to the 
presence of pain/pleasure states. More of the latter and less of the former. 

8. The only valuable identity, if there is any, is the one tied to a state of pleasure. 

9. These states should be prolonged indefinitely. 

10. Nothing else matters ethically. 


6 Or no vessel at all, which would make for a simpler ontology, were it possible to extract these states from 
vulnerable envelopes entirely, and let naturalism go begging. 

7 “Pain” as it is used in this argument stands for suffering in any form: physical, psychological, emotional—any 
negative conscious state. 


The nonidentity problem, again 

But to whom or to what do these indefinitely long pleasure-states matter? Are they disembodied? 
Are they free-floating pleasure-states? If we cannot identify “to whom or to what,” in what sense 
does their prolonged proliferation a concern? Are there ontological entities called “pleasure- 
states” that matter to themselves? In any case, whence the normative authority to exhort us to 
prolong and proliferate them? Do we owe the universe our transformation into these states or to 
new entities (not identical to us*) who will experience them? Why should these states or these 
entities matter to us, as we are currently constituted? Or matter at all... since the beings to whom 
they might matter do not exist—and might not ever. 


There seems to be “no there there”? for us to be concerned about. Either that or perhaps the 
Transhumanists are just describing, not prescribing. This is how it will go. No ethics needed. It’s 
just a natural process. We will evolve. Don’t ask why or for what. 


Resources 

Two major figures in the transhumanism philosophical movement are David Pearce and Nick 
Bostrom. Pearce’s book The Hedonistic Imperative (1995, one of the first philosophy ebooks 

ever published on the web) is a classic of the movement. Here is a short statement about what 


transhumanism is by Bostrom. 


Like Peter Singer and David Benatar, Pearce is a utilitarian, but, unlike Benatar, he is as far in 
the other direction as you can be from anti-natalism as one could imagine. That’s why I call him 
a “positive” utilitarian despite the fact that he insists he is a kind of negative utilitarian. Rather 
than eliminating pain-susceptible sentience from existence, he thinks we should eliminate the 
experience of pain itself from existence or at least raise the tolerance for it to a higher level—by 
whatever means necessary, and that means, for Pearce, mainly by biologically/genetically 
engineering it out of existence. An extended interview with Pearce. 


Transhumanism is one form utilitarianism takes. There are, of course, many. Bostrom offers a 
good summary of this view here. 


The wikipedia article on “negative utilitarianism” is quite good at offering a short overview of all 
the versions and controversies around it. 


8 We may identify with biological descendents because we see something of ourselves in them. This explains our 
concern for their well-being; that is, up to the point that we cease being able to conceive of their nature. This 
extension of concern may even extend to our non-living creations or projects. Again, up to the limits of our 
imaginative capacities. 

9 As Gertrude Stein famously said about Oakland, California. 


“Bioethics and Transhumanism,” Allen Porter, The Journal of Medicine and Philosophy: A 
Forum for Bioethics and Philosophy of Medicine, Volume 42, Issue 3, 1 June 2017, pages 237- 
260. 


Trailer for 2030 The Film, “Johnny Boston was 10 years old when he first met FM-2030, a 
futurist who intended to live forever. But in 2000, after his body ceased to function, FM was 
cryonically preserved. 16 years later, an unexpected call places FM’s future in Johnny's hands.” 


ee 


Beyond 2030: Dr. Francesca Ferrando on the Many Voices of Transhumanism and 
Posthumanism” interview by Johnny Boston, director of the film 2030, a docudrama of the life 


FM-2030, a legendary transhumanist now cryogenically frozen and awaiting his future 
resurrection. 


“How a Scottish Woman Endured Burns, Broken Bones, Childbirth and Surgeries Without Ever 
Feeling Pain,” Jamie Ducharme, Time, March 28, 2019. The article describes a verified case of 


genetic mutation making pain imperceptible, thereby encouraging efforts at artificial genetic 
modification toward the same result. (Cited by David Pearce in an interview.) 


oe 


Jeff Bezos wants floating colonies in space with weather like Maui all year long — here’s what 
he thinks they’ Il look like,” Business Insider, May 10, 2019. Bezos and Elon Musk, just to name 


two, are examples of colossal corporate figures who have bought into some form of 
transhumanism. 


Appendix: Transhumanist dilemmas 


From: Transhumanist Dreams and Dystopian Nightmares: The Promise and Peril of Genetic 
Engineering, Maxwell J. Mehlman, Johns Hopkins University Press, 2012. 


Before seeking to answer this question, however, it is necessary to consider a rather startling 
contention, namely, that it is logically impossible for evolutionary engineering to cause any kind 
of harm to children. This contention is based on an argument made by Oxford philosopher Derek 
Parfit called “the Non-Identity Problem.” As applied to evolutionary engineering, the Non- 
Identity Problem would contend that if parents conceived a child for the purpose of engineering 
it and proceeded to do so in a harmful manner, we cannot say that the child has been harmed 
because if it had not been engineered, it would not have existed at all. Put another way, while a 
child who had not been harmfully engineered might be said to have a better life than the 
harmfully engineered child, they are not the same child, and therefore we cannot say that the 
parents have deprived the engineered child of a better life. To illustrate this argument, Parfit 
gives the example of a 14-year-old girl who is proposing to have a baby. We can advise her to 
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wait until she is older on the premise that she will be better able to cope with the demands of 
parenthood, but we can't logically tell her that this would be better for he baby, since the baby 
she would have at 14 and the one she would have when she was older would be different people. 
Therefore, we cannot say that having the child at 14 is harmful to he child. 


The Non-Identity Problem is more complicated, however. Technically, if parents conceived a 
“normal” embryo or fetus and would have allowed it to be born in any case but then proceeded to 
engineer it in a harmful way, we can accuse them of having harmed the child, since if the parents 
hadn't engineered it harmfully, the child would still have been born and would not have been 
harmed. 


John Robertson, an American legal scholar who is a staunch defender of the right of parents to 
make reproductive choices, including the choice to genetically modify their children, makes this 
point in saying that “if the embryos that are altered would have been transferred [to the uterus] 
anyway, the alteration risks harms to offspring who could have been born without the risk of that 
harm.”... On the other hand, Robertson observes, if parents would be willing to have children 
only if they were genetically modified to their taste, then the alternative to not being genetically 
modified is to not exist at all, and since existing is presumed to be preferable to not existing, 
parents ought to be allowed to genetically engineer their children in any way that they see fit. 
Philosopher Ronald Dworkin applies the same sort of reasoning to support IVF, which troubles 
pro-life advocates because, among other things, it ends up discarding most of the human 
embryos that it produces, “We accept in vitro fertilization as a reproductive technique,” says 
Dworkin, “because we do not believe that it shows disrespect for the human life embodied in one 
zygote to allow it to perish when the process that both created and doomed it also produces a 
flourishing human life that would not otherwise have existed.” 


The notion embodied in the Non-Identity Problem that a child cannot be harmed if the alternative 
is not to have been born at all has played a major role in judicial decisions in what are known as 
“wrongful life” cases. These are lawsuits that allege first that, owing to the defendant's 
negligence, a child was born who would not have been born if the defendant had not acted 
negligently; and second that, as a result of being born, the child has been harmed in some way. 
An example would be a couple that goes to a doctor for genetic testing to see if they are carriers 
of a certain genetic disorder and, upon being negligently misinformed by the doctor that they are 
not, proceeds to conceive a child who turns out to have the disorder. If the doctor had correctly 
informed the parents, they would not have conceived the child and it would not have existed, 
Another illustration would be a couple that has one child who has cystic fibrosis and that relies 
on a fertility clinic to employ IVF and preimplantation genetic testing to avoid having another 
child with the disease; if the fertility clinic makes a mistake and implants the wrong embryo, one 
that has the cystic fibrosis mutation and that would not have been brought to term except for the 
clinic’s mistake, the resulting child would not have been born in the absence of the mistake. 


I] 


The parents in these cases may sue for their own damages, such as the extra costs of raising a 
child with a genetic disability compared with a normal child, and these suits by parents are called 
“wrongful birth” actions and are occasionally successful. But sometimes a claim is brought not 
on behalf of the parents for their losses, but on behalf of the child itself, seeking compensation 
for the child’s losses—the extra medical and other expenses that the child will shoulder upon 
reaching adulthood, and the pain and suffering that the child claims to have suffered as a result of 
the defendant’s negligent behavior. 


But there is another complication to the Non-Identity Problem. To say that someone who would 
not have been born except for someone’s wrongdoing has nothing to complain about assumes 
that the person’s quality of life is at least minimally acceptable, Otherwise, it may well be argued 
that, for this person, nonexistence would have been better than existence. The Turpin case just 
mentioned was brought on behalf of a child whose only impairment was being born deaf, which 
didn’t strike the court as enough of an affliction that it would have been better if the child had 
never existed at all. But in an earlier case, Curlender v. Bioscience, which involved a child who 
was born with Tay-Sachs disease after her parents had been told erroneously that they were not 
carriers of the gene for the disease, a court reached the opposite conclusion. In contrast to the 
judge’s reaction in the Turpin case to being born deaf, the judges who decided Curlender were 
struck by the devastating nature of Tay-Sachs, which a judge in another case described as 
follows: 


Tay-Sachs disease is a fatal genetic disorder that occurs in some children and causes the 
gradual degeneration of the central nervous system. While the child appears normal at 
birth, symptoms inevitably appear before the child reaches 8 1/2 months. At first the child 
is noticeably lethargic and development of his motor skills begins to decline. In addition, 
the Tay-Sachs child now becomes hypersensitive to noise. Between 12 and 24 months the 
child becomes blind, experiences petit mal seizures lasting for several seconds, is unable 
to eat because of the deterioration of his respiratory and digestive systems, and loses 
muscle strength. By the beginning of the third year, the child is blind, retarded, deaf, and 
completely paralyzed. By 40 months, most Tay-Sachs children will die of infections or 
other complications caused by Tay-Sachs. 


The court in the Curlender case agreed with this judge that if the defendant had not been 
negligent, the child would not have had to endure “such a short life of excruciating pain, devoid 
of any redeeming benefits.” The court in Curlender therefore allowed the child to recover 
damages for pain and suffering, asserting that the child “both exists and suffers, due to the 
negligence of others.” 
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Previous chapters described how parents might harm their children by modifying them in ways 
that left them grotesquely deformed, seriously ill, severely limited in their options, or treated like 
pariahs by the rest of society. But it is hard to imagine that parents would intentionally harm their 
children in these ways. Why would any parent engineer a child so that he or she was ugly? Why 
would a parent design a child to not be smart—so it wouldn’t mind doing menial labor? If 
parents fashioned a child to excel at something for the parents’ benefit, who’s to say the child 
wouldn’t benefit as well? Why is being enhanced in such a narrow way that a child is left little 
choice about what talents to cultivate worse than not being enhanced at all? If this narrow 
enhancement is all the parents can afford, is it better instead to leave the child unenhanced? 


So the problem is not likely to be that parents deliberately engineer their children in ways that 
the parents know to be to be harmful, but instead that there is disagreement about what types of 
engineering are in fact harmful or that the parents do not engineer children carefully enough, 
acting too hastily or heedlessly and imposing too great a risk of injury on them. This leads to the 
question of how much leeway parents should be given to decide what is or is not harmful, and 
how much risk of harm parents can legitimately impose. 


As a legal matter, the answer is “plenty.” In terms of making health care decisions, for example, 
judges — upheld parents who refused to consent to corrective surgery for a heart defect, 
withheld consent to chemotherapy, denied permission for psychotropic drugs to be administered 
to their mentally ill children even when the parents no longer had custody, and blocked a spinal 
tap to detect meningitis in a 5-week-old infant. Albany Law School professor Alicia Ouellette 
notes how extensive parental authority is over medical interventions: “Parents have used their 
power to westernize the eyes of their adoptive Asian children, to modify the facial features of 
children with Down Syndrome, to inject human growth hormone (HGH) into healthy children, to 
enlarge the breasts of or suck the fat from teenagers, to attenuate the growth and remove 
reproductive organs of a child with... 
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Extended writeup for the topic hosted at 
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Accessible at Archive.org 
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